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 1.  TIME:  9:00   CASE#: MSC12-01353 
CASE NAME: TOBLER VS JAMES POTTS 
HEARING ON MOTION TO/FOR VACATE JUDGMENT/ARBITRATION AWARD FILED 
BY DAVID TOBLER, JANE TOBLER 
* TENTATIVE RULING: * 
 
 Defendants David and Jane Tobler’s motion to vacate the judgment and arbitration 
award on which the judgment is based is denied.  Procedurally, the motion appears to be 
untimely.  CCP Section 1288 sets forth the time limits for filing a petition to vacate an arbitration 
award.  The relevant language states:  “A petition to vacate an award or correct an award shall 
be served and filed not later than 100 days after the date of the service of a signed copy of the 
award to the petitioner.”   

 The arbitration award was served on all parties on April 13, 2017.  100 days after the 
date of service of the award on the petitioner would be July 22, 2017.  Plaintiffs filed their motion 
on October 2, 2017 and did not serve it until November 1, 2017. 

 In response, Plaintiffs’ counsel, David Stromberg, Esq. (“Stromberg”), submits a 
declaration, stating that he mailed the motion to vacate to the court and counsel on September 
27, 2017.  The clerk’s office did not return the papers to Plaintiffs’ counsel with a hearing date 
and file stamp until October 2, 2017.  Stromberg testified that he had knee surgery on October 
4, 2017, which “incapacitated him for a considerably longer period of time” than he or his 
surgeon anticipated.  Hence, he did not serve the copy of the motion with the hearing date and 
file stamp to Defendants’ counsel until November 1, 2017.  See Supplemental Declaration of 
David Stromberg (“Stromberg Supp. Decl.”), paragraphs 3, 4.      

          Stromberg contends that his motion is nonetheless timely since his original motion 
(without a file stamp and hearing date) was served before the 100 day period lapsed.  However, 
in his supplemental declaration, Stromberg merely drops a footnote, saying that the 100 day 
period expired on October 30, 2017.  See Stromberg Supp. Decl., page 2, fn. 1.  Where this 
date comes from is unknown. Defendants Bob Gibson and Summit Landscaping’s counsel, 
Linda Sharpe, submitted a declaration, stating that the arbitration award was served on April 13, 
2017 and a revised Special Verdict served May 1, 2017.  See Declaration of Linda Sharpe 
(“Sharpe Decl.”), paragraphs 7, 8.  The court’s Judgment After Binding Arbitration, filed July 11, 
2017, also refers to April 13, 2017 as the date of issuance of the award.  Hence, Plaintiffs’ 
motion appears untimely. 

 Substantively, Plaintiffs’ motion to vacate the judgment and arbitration award is also 
denied.  In seeking to ensure that a neutral arbitrator serves as an impartial decision maker, the 
statutory scheme requires the arbitrator to disclose to the parties any ground for disqualification.  
Within 10 days of receiving notice of his nomination to serve as a neutral arbitrator, the 
proposed arbitrator is required to disclose all matters that could cause a person aware of the 
facts to reasonably entertain a doubt that the proposed neutral arbitrator would be able to be 
impartial.  See CCP Section 1281.9(a), (b); Haworth v. Superior Court (2010) 50 Cal.4th 372, 
381.  Based upon these disclosures, the parties are afforded an opportunity to disqualify the 
proposed neutral arbitrator.  See CCP Section 1281.9(b), (d).  If an arbitrator “failed to disclose 
within the time required for disclosure, a ground for disqualification for which the arbitrator was 
then aware,” the trial court must vacate the arbitration award.  See CCP Section 1286.2(a)(6)(A) 
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 Since there was no disclosure by Ney at any time, the only ground for disqualification is 
that set out in CCP Section 1286.2(a)(6)(A).  The inquiry is, did Ney fail to disclose a ground for 
disqualification for which the arbitrator was then aware?  The disclosures necessary are set out 
in CCP Section 1281.9.   

 The arbitrator must disclose specified relationships between the arbitrator and the 
parties to the arbitration, including involvement in prior arbitrations, an attorney-client 
relationship with any attorney involved with a party or an attorney involved in the arbitration.  
See CCP Section 1281.9(a)(3)-(9).  The arbitrator also must disclose any ground specified in 
Section 170.1 for disqualification of a judge, as well as “matters required to be disclosed by the 
ethics standards for neutral arbitrators adopted by the Judicial Council.  See CCP Section 
1281.9(a)(1), (2); Cal. Rules of Court, Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration (“Ethics Standards”).  The Ethics Standards require the disclosure of “specific 
interests, relationships or affiliations” and other “common matters that could cause a person 
aware of the facts to reasonably entertain a doubt that the arbitrator would be able to be 
impartial.”  See Ethics Standards, com. to std. 7.  Specific matters that must be disclosed 
include, for example, the arbitrator’s financial interest in a party or the subject of the arbitration, 
and the arbitrator’s membership in any organization that practices invidious discrimination on 
the basis of race, sex, religion, national origin or sexual orientation.  See Ethics Standards, std. 
7(d)(13); std. 7(d)(9), (10) and (12). 

 As noted, Ney did not provide the required disclosures under Section 1281.9.  CCP 
Section 1281.91 sets out what to do in that situation.  If a proposed neutral arbitrator fails to 
comply with Section 1281.9, as occurred here, any party can disqualify the arbitrator if he files a 
notice of disqualification within 15 days after the proposed nominee or appointee fails to comply 
with Section 128.9.  This also did not occur here. 

 Hence, subsection (c) of Section 1281.91 applied: 

The right of a party to disqualify a proposed neutral arbitrator pursuant to this 
section shall be waived if the party fails to serve the notice pursuant to the times 
set forth in the section, unless the proposed nominee or appointee makes a 
material omission or material representation in his or her disclosure.  Except as 
provided in subdivision (d) (which is not applicable), in no event may a notice of 
disqualification be given after a hearing of any contested issue of fact relating to 
the merits of the claim or after any ruling by the arbitrator regarding the contested 
matter.  Nothing in this subdivision shall limit the right of a party to vacate 
an award pursuant to Section 1286.2, or to disqualify an arbitrator pursuant 
to any other law or statute. 

See also United Health Centers, supra, 229 Cal.App.4th 63, 85; Dornbirer v. Kaiser Foundation 
Health Plan, Inc. (2008) 166 Cal.App.4th 831, 842 (a party aware that a disclosure is incomplete 
or otherwise fails to meet the statutory disclosure requirements cannot passively reserve the 
issue for consideration after the arbitration has concluded.  Instead, the party must disqualify the 
arbitrator before the arbitration begins) 

 There can be no question that Plaintiffs waived their right to disqualify Ney once the 
arbitration started and the merits of the claim were heard.  However, under Section 1281.91(c), 
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Plaintiffs retain the right to vacate the award based on the grounds set out in CCP Section 
1286.2(a)(6)(A).  Section 1286.2(a)(6)(A) provides, in relevant part: 

 Subject to Section 1286.4, the court shall vacate the award if the court determines any of 
the following: 

(6) An arbitrator making the award either:  (A) failed to disclose   
  within the time required for disclosure a ground for     
  disqualification of which the arbitrator was then aware. 

 There is no evidence that Ney was aware during the time required for disclosure (the 10 
days following his nomination to be the neutral arbitrator in this case) of who were the party’s 
insurance carrier principals.  Ney testified in his declaration that he had conducted two 
arbitrations with one of the party’s insurance carrier principals, State Farm, within the last two 
years.  See Ney Decl., paragraph 12.  This fact likely would have needed to be disclosed under 
Section 1281.9.  State Farm was paying for the defense of one of the parties in the arbitration 
he was conducting for these parties.  However, there is no evidence that Ney knew who the 
parties’ carriers were at the time he needed to make the disclosure.  Further, there is no reason 
to believe he should have known.   

 Kaplan testified in her declaration to this effect: 

Finally, contrary to Mr. Stromberg’s statements about Mr. Ney’s bias toward the 
insurance carriers in this matter, the subject of insurance was never made part of 
this arbitration.  Since it was a binding arbitration, it would not have been 
appropriate for the parties to advise Mr. Ney of the existence of insurance, much 
less the identities of the carriers involved.  Indeed, I had to caution Mr. Stromberg 
at one point not to advise Mr. Ney of the fact that we had a high/low agreement 
since that information was inadmissible in a binding arbitration.   

See Kaplan Decl., paragraph 14. 

 Additionally, if Stromberg had known about the Defendants’ insurance carriers and Ney’s 
involvement with them at the time of the arbitrator’s lack of disclosure, Plaintiffs would have 
forfeited the right to vacate the award under CCP Section 1286.2(a)(6)(A).  It would be absurd to 
construe Section 1286.2(a)(6) to require vacating an award when credible evidence shows that 
the party claiming the failure of disclosure knew of the arbitrator’s prior proceedings with either a 
party’s attorney or a party’s insurance carrier principal, but participated in the arbitration, and 
waited until after an adverse award to make any objection.  See United Health Centers, supra, 
229 Cal.App.4th at 85; Fininen v. Barlow (2006) 142 Cal.App.4th 185, 190-191.  

 United Health Centers, supra, 229 Cal.App.4th 63 involved a trial court’s vacatur of an 
arbitration award due to the arbitrator’s failure to disclose amounts of arbitration awards and 
mediations conducted with the parties’ attorneys.  The court held that the prohibition against 
contractual waivers of ethics standards in CCP Section 1281.85(c) does not preclude forfeiture 
of the right to have an award vacated for the arbitrator’s lack of disclosure.  Id. at 83.  The court 
agreed with precedent holding that an arbitrator’s failure to disclose would not justify vacating an 
award if either: (1) the party challenging the award had actual knowledge of the information yet 
failed to timely seek disqualification, or (2) the arbitrator disclosed information or a party had 
actual knowledge of information putting the party on notice of a ground for disqualification, yet 
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the party failed to inquire further.  Id. at 84.  Accordingly, the arbitrator’s failure to disclose in this 
case did not require vacation of the award absent a determination of whether the right to 
disqualify under CCP Section 1281.91 had been forfeited by not seeking disqualification upon 
becoming aware of a ground for it.  The court granted mandate relief and reversed the trial 
court’s order vacating the award, with an order for the trial court to reconsider the issue of 
forfeiture.  Id. at 85-86. 

 Defendants’ evidentiary objections are ruled on as follows: 

Stromberg Declaration 

 Stromberg Decl., paragraph 21, lines 21-23:  Sustained – hearsay 

 Stromberg Decl., page 7, lines 25 – page 8, line 1:  Sustained – speculation 

 

  

  
 2.  TIME:  9:00   CASE#: MSC14-02101 
CASE NAME: IGREVSKIY VS. CISNE-JIMINEZ 
HEARING ON MOTION TO/FOR RELEASE OF PROPERTY FROM MECHANIC'S 
LIEN FILED BY PETR IGREVSKIY 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 3.  TIME:  9:00   CASE#: MSC16-00051 
CASE NAME: BENYAMINI VS SMILE CARE 
HEARING ON MOTION TO/FOR SEEKING EXTENSION OF TIME TO ANSWER 
DEFTS/DISMISS FILED BY ROBERT BENYAMINI 
* TENTATIVE RULING: * 
 
 Appearance required.  The Court is unable to determine what Plaintiff’s Motion is seeking. 
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 4.  TIME:  9:00   CASE#: MSC16-01445 
CASE NAME: COAST NAT'L INSUR CO VS JENIEY 
HEARING ON MOTION TO/FOR VACATING AND SETTIND ASIDE DEFAULT 
FILED BY JENIEYAH TIQUICHE NOLEN 
* TENTATIVE RULING: * 
 
 Defendant Jenieyah Nolen’s motion to set aside the default is granted.  
While a motion to set aside the entry of default must ordinarily be brought within six months, this 
court expressly permitted Defendant additional time as she represented that she was diligently 
searching for an attorney to assist her in setting aside the default.  Defendant filed her motion 
within the time the court expressly permitted.  See Minute Order, dated September 11, 2017.   
 
 Defendant also failed to attach a copy of her proposed Answer or other responsive 
pleading to the motion.  The court, in its discretion, will permit Defendant to cure that defect.  
See Job v. Farrington (1989) 209 Cal.App.3d 338, 340-341; County of Stanislaus v. Johnson 
(1996) 43 Cal.App.4th 832, 836-838.   
 
 A motion seeking relief from default lies within the sound discretion of the trial court, and 
the trial court’s decision will not be overturned absent an abuse of discretion.  CCP Section 473 
is applied liberally where the party in default moves promptly to seek relief, and the party 
opposing the motion will not suffer prejudice if relief is granted.  In such situations, very slight 
evidence is required to justify a court in setting aside the default.  Moreover, the policy of the law 
is to favor trial and disposition on the merits.  Hence, any doubts in applying Section 473 must 
be resolved in favor of the party seeking relief from default.  See Fasuyi v. Permatex (2008) 167 
Cal.App.4th 681, 695. 
 
 Defendant is ordered to file her proposed Answer or other responsive pleading by 
December 27, 2017.   
 

  

 5.  TIME:  9:00   CASE#: MSC16-01445 
CASE NAME: COAST NAT'L INSUR CO VS JENIEY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
  See Line 4.   
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 6.  TIME:  9:00   CASE#: MSC16-01801 
CASE NAME: KHANNA VS ALVAREZ 
HEARING ON MOTION TO/FOR ENFORCE STLMT AGREEMENT AND FOR AF AND 
COSTS FILED BY KUSHPAL KHANNA 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 7.  TIME:  9:00   CASE#: MSC17-01457 
CASE NAME: PLETZ  VS CALDERON 
HEARING ON DEMURRER TO COMPLAINT of PLETZ FILED BY MARSELA 
CALDERON 
* TENTATIVE RULING: * 
 
         Defendant Marsela Calderon’s demurrer to Plaintiff’s Complaint is sustained with leave 

to amend. 

 Plaintiff alleges he was injured on October 14, 2016 as a result of a physical altercation 

between Plaintiff and Defendants Jordan Manibusan and Zachery Kennedy.  Defendant Marsela 

Calderon accompanied Manibusan and Kennedy, but did not participate in the physical 

altercation that led to Plaintiff’s injuries.  Plaintiff alleges Calderon escalated the confrontation by 

yelling at Plaintiff, which appeared to be an attempt to incite her male compatriots. Calderon 

knew Manibusan was trained in mixed martial arts and prone to aggressive and violent 

behavior. Calderon’s action created an unreasonable risk of harm to Plaintiff, by inciting 

Manibusan and Kennedy.  

  Plaintiff’s complaint alleges a single cause of action—negligence. "In order to prove 
facts sufficient to support a finding of negligence, a plaintiff must show that the defendant had a 
duty to use due care, that he breached that duty, and that the breach was the proximate or legal 
cause of the resulting injury." (Hansra v. Superior Court (1992) 7 Cal.App.4th 630, 639.)     

 Defendant Calderon demurs to the complaint, pursuant to CCP § 430.10(e), on the 

ground the pleading does not state facts sufficient to constitute a cause of action.  The facts, as 

alleged, fail to support a legally recognized claim for negligence against Calderon, as Plaintiff 

failed to allege facts to show a duty was owed to Plaintiff by Calderon.  Moreover, even if a duty 

is owed, Plaintiff failed to show causation. 

 “'Liability founded upon a claim of negligence cannot exist unless a duty of care is owed 

by the alleged wrongdoer to the person injured or to the class of which the injured person is a 

member. [Citations.]’” (Yanase v. Auto. Club of So. Cal. (1989) 212 Cal.App.3d 468, 473.)  

Whether there exists a duty of care is a question of law to be determined on a case-by-case 

basis. (Ibid.)  Although Defendant Calderon only engaged in the conduct of speech, liability may 

exist for tortious speech.  ("The First Amendment does not sanction the infliction of physical 
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injury merely because achieved by word, rather than act.” Weirum v. RKO General, Inc. (1975) 

15 Cal.3d 40, 48.)  

 The threshold issue here is whether Calderon owed a duty of care to Plaintiff.  Plaintiff’s 

injuries resulted from a physical altercation with third parties. “When analyzing duty in the 

context of third party acts, courts distinguish between “misfeasance” and “nonfeasance.” (Lugtu 

v. California Highway Patrol (2001) 26 Cal.4th 703, 716.) ‘Misfeasance exists when the 

defendant is responsible for making the plaintiff’s position worse, i.e., defendant has created a 

risk. Conversely, nonfeasance is found when the defendant has failed to aid plaintiff through 

beneficial intervention. [Citation.]”  (Melton v. Boustred (2010) 183 Cal.App.4th 521, 531.) 

  “As a general rule, one owes no duty to control the conduct of another, nor to warn 

those endangered by such conduct. Such a duty may arise, however, if ‘(a) a special relation 

exists between the actor and the third person which imposes a duty upon the actor to control the 

third person's conduct, or (b) a special relation exists between the actor and the other which 

gives the other a right to protection.’” (Davidson v. City of Westminster (1982) 32 Cal.3d 197, 

203.)  “However, this rule is based on the concept that a person should not be liable for 

‘nonfeasance’ in failing to act as a "good Samaritan." It has no application where the defendant, 

through his or her own action (misfeasance) has made the plaintiff's position worse and has 

created a foreseeable risk of harm from the third person. In such cases the question of duty is 

governed by the standards of ordinary care.”  (Pamela L. v. Farmer (1980) 112 Cal.App.3d 206, 

209.)    

 “One has a general duty to exercise due care not to place another person in a situation 

in which the other person is exposed to an unreasonable risk of harm through the reasonably 

foreseeable conduct (including the reasonably foreseeable negligent conduct) of a third person.” 

(Lugtu v. California Highway Patrol (2001) 26 Cal.4th 703, 716.)  Plaintiff argues Calderon’s 

affirmative conduct (misfeasance)--yelling obscenities at Plaintiff, approaching him in an 

aggressive and belligerent manner-- exposed Plaintiff to an unreasonable and foreseeable risk 

of harm from her friends, thereby breaching her duty of ordinary care to Plaintiff. 

 Although Plaintiff alleged Defendant Calderon’s conduct was aggressive and verbally 

belligerent, Plaintiff failed to allege facts showing Calderon induced, encouraged, or solicited 

Manibusan and Kennedy to engage in an altercation with Plaintiff. (See Michael R. v. Jeffrey B. 

(1984) 158 Cal.App.3d 1059, 1067.)  Additionally, Plaintiff alleges he side-stepped Calderon and 

pointed to Manibusan and Kennedy telling them they needed to leave.  Manibusan and 

Kennedy’s response could have been precipitated by Plaintiff’s direct confrontation of them. 

Plaintiff has not alleged Manibusan and Kennedy were not inclined to act toward Plaintiff in the 

manner in which they did, but for Calderon’s soliciting and encouragement. 

 Plaintiff failed to allege facts sufficient to show Defendant Calderon was responsible for 

making the plaintiff’s position worse by soliciting or encouraging her co-defendants. Thus, the 

demurrer is well-taken. 
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 Should Plaintiff choose to amend, Plaintiff shall file and serve the amended complaint on 

or before January 3, 2018.    

 

  

 8.  TIME:  9:00   CASE#: MSC17-01565 
CASE NAME: BACHMANN VS. BAY AREA AIR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BACHMANN FILED 
BY BAY AREA AIR QUALITY MANAGEMENT DISTRICT, WAYNE KINO, BILL 
* TENTATIVE RULING: * 
 
Continued by the Court to January 10, 2018 at 9:00 a.m. in Department 9 and may be further 
continued to a date in Dept. 33 if opposition is not received in Dept. 9 by 12/15/17 as to Attorney 
Gwilliam’s request to have the case reassigned to Judge Austin due to Judge Austin’s familiarity 
with the complicated issues of this case.  

  

 9.  TIME:  9:00   CASE#: MSL10-06463 
CASE NAME: PORTFOLIO VS IBEABUCHI 
HEARING ON MOTION TO/FOR TAX COST FILED BY CHINENYE J IBEABUCHI 
* TENTATIVE RULING: * 
 
 Defendant’s motion is denied because it is not timely and is not supported by legal authority.  
Moreover, Plaintiff is entitled to recover its reasonable and necessary costs.  The judgment 
awarded those costs to Plaintiff. 

  

10.  TIME:  9:00   CASE#: MSL16-01420 
CASE NAME: ATTORNEYWORX, LLC VS TUTTLE 
HEARING ON ORDER OF EXAMINATION AS TO RAGLAN WILLIAM TUTTLE 
* TENTATIVE RULING: * 
 
 Appearance required. 
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11.  TIME:  9:00   CASE#: MSL17-01581 
CASE NAME: DEAN KIM VS ANTONIO MEJIA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KIM FILED BY 
ANTONIO MEJIA, WILDER CRUZ 
* TENTATIVE RULING: * 
 
 The causes of action for fraud are sustained without leave to amend. 
 
Plaintiff will be given one last chance to amend the First Cause of Action to state a cause of 
action for negligence.  The Second Amended Complaint shall be filed no later than 12/26/17. 

  

12.  TIME:  9:00   CASE#: MSL17-01581 
CASE NAME: DEAN KIM VS ANTONIO MEJIA 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM FIRST AMD 
COMPLAINT FILED BY ANTONIO MEJIA, WILDER CRUZ 
* TENTATIVE RULING: * 
 
 Plaintiff has alleged no facts upon which punitive damages could be awarded.  The motion to 
strike punitive damages is granted. 

  

13.  TIME:  9:00   CASE#: MSN17-2077 
CASE NAME: HORNBUCKLE VS MCSWEENEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. No appearance is necessary.  The settlement appears 
reasonable in view of the nature of the injury sustained by the minor.  The purchase of an 
annuity on behalf of the minor rather than simply depositing the settlement funds into a blocked 
savings account appears to be financially prudent. The order has been signed and may be 
picked up from the Clerk, D9. 
 

 


